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Amici Curiae is an institution of common law system, but now it 
gains more and more popularity in investor-state Arbitration. This is 
because the legitimacy crisis that the investor-state arbitration is 
facing now. Investor-state arbitration adopted main elements of the 
mechanism of international commercial arbitration. As the nature of 
investor-state arbitration differs, this mechanism is not suitable. There 
are already lots of cases that show the tendency that private rights are 
challenging state sovereignty and public interests. It is argued that the 
participation of amici curiea in investor-state arbitration may be a way 
to enhance the procedural transparency and defuse the legitimacy 
crisis.
On the other hand, the decisions of arbitral tribunals have been 
largely followed by arbitration rules. In practice, many tribunals 
approved the participation of amici curiae. Meanwhile the arbitration 
rules that applied under NAFTA, ICSID and UNCITRAL have been 
revised or are in the process. 
This thesis consists of four chapters in addition to introduction 
and conclusion. 
Chapter one mainly explains the admission of the participation of 
amici curiea in investor-state arbitration. It is figured that the 
mechanism of investor-state arbitration goes short of protecting public 
interests and lacks of transparency and democratic accountability. 
Because of this, the participation of amici curiae becomes necessary. 
And responses could be found both in rules and practice.  
Chapter two focus on the qualification and capacity of amici 













certain standards that determined by arbitration rules and arbitration 
tribunals, especially the one that it is applying for leave from. As an 
"intervener", amici curiea should be cautious to its rights and perform 
its obligations properly. 
Chapter three analyses the influence of the participation of amici 
curiae in investor-state arbitration. It  is widely recognized that the 
reason that amici curiae participate investor-state arbitration is to cope 
with legitimacy crisis. But the participation may bring some impacts to 
the already founded arbitration system. What we should do is to give 
full play to the values and avoid risks. 
Chapter four is about some suggestions for the promotion of the 
participation of amici curiae in investor-state arbitration. It  is 
ultimately inevitable to enhance the transparency of investor-state 
arbitrations. Though confidentiality is an important sign of arbitrations, 
but today transparency should be an exception of confidentiality 
principal. Amici curiea's participation could promote investor-state 
arbitration. As amici curiae is a institution of common law system and 
most NGOs that apply for leave of amici curiae come from developed 
countries, we should place great importance on the impartiality and 
delegation of amici curiea. The next trend of the development of the 
participation of amici curiae would be to granting more rights to the 
amici curiaes that stands for their own interests and opening hearings.  














International Center for the Settlement of Investment 
Dispute 
UNCITRAL
United Nations Commission on International Trade Law 
NAFTA
North American Free Trade Agreement 
FTC 
Free Trade Commission 
NAFTA
UNCTAD
United Nations Conference on Trade and Development 
WTO 




Bilateral Investment Treaty 
FIPA 
Foreign Investment Promotion and Protection Agreement 
IISD
International Institution of Sustainable Development 
COMESA



























































































Chapter 1 Admission of Amici Curiae ........................................ 3
Subchapter 1 Deficiency of Investor-State Arbitration ......................3
Section 1 Ignorency of Public Interest............................................3
Section 2 Lackness of Transparency and Accountbility ..................4
Subchapter 2 Rules Concerning Amici Curiae's Participation ..........6
Section 1 Statement of FTC of Nafta..............................................6
Section 2 Development of the Rules of Icsid ..................................7
Section 3 Amendment of the Rules of Uncitral ...............................9
Section 4 Progress of Investment Treaties between States ............ 10
Subchapter 3 Amici Curiae's Participation in the Pratice ............... 11
Section 1 Practice of Nafta .......................................................... 11
Section 2 Practice of Icsid ........................................................... 13
Chapter 2 Qualification and Capacity of Amici Curiae ........... 16
Subchapter 1 Qualification of Amici Curiae..................................... 16
Section 1 Interest Relationships ................................................... 16
Section 2 Independence ............................................................... 18
Section 3 Competence.................................................................. 18
Subchapter 2 Rights of Amici Curiae ............................................... 19
Section 1 Make Submissions ........................................................ 19
Section 2 Access to the Documents .............................................. 21
Section 3 Open Hearings.............................................................. 22
Section 4 Participate as A Party ................................................... 23
Subchapter 3 Obligations of Amici Curiae ....................................... 24
Section 1 Disclose Related Information........................................ 24













Section 3 No Undue Burden ......................................................... 25
Chapter 3 Influence of the Participation of Amici Curiae ....... 26
Subchapter 1 Legal Value of the Participation of Amici Curiae ...... 26
Section 1 Ehance the Transparency and Legitimacy ..................... 26
Section 2 Provide Additional Information and Perspectives .......... 27
Section 3 Blance the Interests of Investor and States .................... 28
Subchapter 2 Risk of the Participation of Amici Curiae .................. 30
Section 1 Confidentiality Is Restricted ......................................... 30
Section 2 Additional Burden May Arise ....................................... 31
Section 3 Effiency of the Arbitration May Be Affected ................ 32
Subchapter 3 Draw on the Value and Avoid the Risk ...................... 33
Section 1 Exception of Crucial Information.................................. 33
Section 2 Joint Application of Non-Disputing Paties .................... 34
Section 3 Particularity of the Rules .............................................. 34
Chapter 4 Advice for the Participation of Amici Curiae ......... 36
Subchapter 1 Balance Confidentiality and Transparency ................ 36
Section 1 Confidentiality Is the Sign of Arbitration...................... 36
Section 2 Promotion of Investor-State Abitration ......................... 37
Subchapter2 Ensue the Impartiality and Delegation ........................ 39
Section 1 Advantage of Developed Countries ............................... 40
Section 2 Amici Curiae May Be Impacted by Some Groups.......... 41
Section 3 Enhance the Impartiality and Delegation....................... 43
Subchapter 3 Expansion of the Rights of Amici Curiae ................... 44
Section 1 Capacity of Amici Curiae for Their Own Interests ........ 44



















290 2009 350 2000
70%








UNCTAD. Latest Development in Investor-State Dispute Settlement[EB/OL]. 
http://www.unctad.org/en/docs/iteiia20083_en.pdf, 2009-11-30; UNCTAD. Settlement of 




































20 90 BIT NAFTA
S.D. Myers, Inc. V. Canada, http://www.naftalaw.org/disputes_canada_sdmyers.htm; Ethyl 

















Siemens A.G. V. Argentine Republic (ICSID Case No. ARB/02/8). Decision on Jurisdiction 
(August 03, 2004)[EB/OL]. Para 81. 
http://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&d
ocId=DC508_En&caseId=C7, 2011-01-08; SGS Société Générale de Surveillance S.A. V.
Republic of the Philippines(ICSID Case No. ARB/02/6). Decision of the Tribunal on 




MARJOSOLA, HEIKKI. Public/Private Confict in Investment Treaty Arbitration– a Study on 













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
